Mr. Swem readily conceded that he believed he was safe and
did not consider his immediate work area to be hazardous,
petitioner relies on his testimony that the roof area where
he was struck was in a "bad condition" and had some "cracks
and slips" in it.  Petitioner also cites Mr. Swem's testimony
that following the accident, and beginning on Tuesday, April 28,
1981, Mr. Swem and miner helper Bridge continued to scale
the stope area in order to "make the stope safe/" and that
Mr. Swem observed that the roof area contained some "hanging"
material that sounded "drummy."

There is a conflict in the testimony and evidence as
to whether or not the stope area where Mr. Swem was working
on Monday, April 27, 1981 was hazardous.  Mr. Swem, the
miner who was struck by a rock or other falling material,
testified that he believed the area where he was working in
was safe, and he indicated that after testing the roof areas
and following his normal scaling procedures:! in order to make
his work area safe, he felt comfortable in the stope.

The record in this case establishes that the stope area
in question was fired during the last shift worked by Mr. Swem
on Friday, April 24, 1981, before he next returned to work on
Monday, April 27, 1981.  Since he was the first miner on the
scene and would necessarily be more closely concerned with
his own safety, his candid admission that he believed the
area was safe to work in is, in the circumstances, the best
evidence as to whether or not the stope conditions were
hazardous.  This is particularly true here where the alleged
violation occurred over three years ago.  In the circumstances, I
have accorded substantial weight to Mr. Swem's testimony
in this regard.

Respondent's unrebutted testimony i.s that it had assigned
Mr, Cortland Bridge as an extra helper to assist the three
stope miners who were working on Monday, April 27, 1981, and
Mr, Swem conceded that Mr. Bridge was serving as a "circulating
miner" and was available to check out the stope miners and
to.^ help them scale as needed.  Further, three company officials,
all of whom are experienced miners, visited the stope area
in question the day following the accident and testified
that they believed the area was not hazardous.  The union
representative who also visited the same area that same day
with the inspection party could not state with any degree
of certainty whether or not the area was hazardous.  Mr. Swem,
who had .been scaling the area with Mr, Bridge during that day,
told the inspector that the area was then safe and not hazardous.
Faced with all of these facts, Inspector Drake chose to
believe Mr. Swem's evaluation that the area was then safe and
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